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STATE TAXATION OF INTERSTATE 
COMMERCE 

FRANK J. GOODNOW 

The question as to the constitutionality of the taxa- 
tion of interstate commerce by the states could not very 
well arise in the early history of the country. There 
were no such things as interstate transportation com- 
panies. There were hardly any interstate or state roads. 
Furthermore, the expenses of the state governments 
were, on account of the modest character of the work 
they did, very small in amount, and these expenses could 
easily be met by the taxes which were universally levied 
on property and on occupations. The first attempt made 
by any state which led to litigation was that of the state 
of Maryland to charge a fixed sum for every coach pass- 
ing over the national road. The propriety of such a tax 
came up before the Supreme Court of the United States, 
which decided against the state, not however on the 
ground that the taxation by a state of interstate com- 
merce was prohibited by the Constitution, but on the 
ground that the particular action taken by the state of 
Maryland was in violation of a contract made by it with 
the United States. (See Searight vs. Stokes, 3 How. 

Before the question as to the power of the states to 
tax interstate commerce came up definitely before the 
Supreme Court, that body had so construed the com- 
merce clause of the Constitution as to make it extremely 
probable that the court would decide that the taxation 
of interstate commerce by the states was improper. This 
commerce clause gives to Congress the power " to regu- 
late commerce with foreign nations and among the 
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several states and with the Indian tribes." The Supreme 
Court had, early in its history, decided that by this 
clause an exclusive power of regulation as to all matters 
needing uniform and not admitting of local treatment, 
was vested in Congress. In the great case of Gibbons vs. 
Ogden (9 Wheat. 1), decided in 1824, tlie Supreme 
Court denied the right of the state of New York to 
grant an exclusive right of steam navigation on the 
Hudson River. Chief Justice Marshall intimated that 
this power was exclusively in Congress, saying : 

" It has been contended by the counsel for the appellant that, as 
the word ' to regulate ' implies in its nature full power over the thing 
to be regulated, it excludes, necessarily, the action of all others that 
would perform the same operation on the same thing. . . There is 
great force in this argument, and the Court is not satisfied that it 
has been refuted." 

At the same time Mr. Justice Marshall says expressly 
that the decision of this question was not necessary in 
order to decide the case before the court, for the reason 
that the action of the state was in conflict with that of 
Congress and was, therefore, improper. 

In the later case of Cooley vs. Board of Port Wardens 
(12 How. 300), decided in 1851, state regulations rela- 
tive to pilots were upheld. Mr. Justice Curtis, who 
gave the opinion of the court, says : 

"It becomes necessary, therefore, to consider whether this law of 
Pennsylvania, being a regulation of commerce, is valid. The act of 
Congress of the 7th of August, 1789, sect. 4, is as follows : 

"That all pilots in the bays, inlets, rivers, harbors and ports of the 
United States shall continue to be regulated in conformity to the 
existing laws of the states, respectively, wherein such pilots may be, 
or with such laws as the states may respectively hereafter enact for 
the purpose, until further legislative provision shall be made by 
Congress. 

" If the law of Pennsylvania now in question had been in existence 
at the date of this act of Congress, we might hold it to have been 
adopted by Congress, and thus made a law of the United States, and 
so valid. Because this act does, in effect, give the force of an act of 
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Congress to the then existing state laws on this subject, so long as 
they should continue unrepealed by the state which enacted them. 
But the law on which these actions are founded was not enacted till 
1803." 

Mr. Justice Curtis, therefore, comes to the conclusion 
that the act of the state of Pennsylvania could not be 
justified as having been adopted by Congress. L,ater on 
in the opinion Mr. Justice Curtis says : 

"Whatever subjects of this power are in their nature national, or 
admit only of one uniform system, or plan of regulation, may justly 
be said to be of such a nature as to require exclusive legislation by 
Congress. That this cannot be affirmed of laws for the regulation of 
pilots and pilotage is plain. The act of 1789 contains a clear and 
authoritative declaration by the first Congress that the nature of this 
subject is such, that until Congress should find it necessary to exert 
its power, it should be left to the legislation of the states ; that it is 
local not national ; that it is likely to be the best provided for, not by 
one system or plan of regulations, but by as many as the legislative 
discretion of the several states should deem applicable to the local 
peculiarities of the ports within their limits." 

On the basis of this reasoning the court upheld the 
act of Pennsylvania in question. 

Somewhat later in its history the court extended the 
principle of the exclusiveness of the power by adding 
the corollary that when Congress had failed to exercise 
its power, it had done so because it was its will that the 
commerce subject to its regulation should not be regu- 
lated. This view is hinted at by Mr. Justice Johnson in 
the case of Gibbons vs. Ogden and by Mr. Justice Grier 
in the Passenger Cases (7 How. 283), decided just 
before (1849), auc ^ ^ s definitely adopted by the Su- 
preme Court in the case of the State Freight Tax (15 
Wall. 232), decided in 1872. The principle is brought 
out as clearly as anywhere in Robbins vs. Shelby County 
Taxing District (120 U. S. 489), decided in 1886. 

Finally it was also decided at an early time that tax- 
ation was regulation. The first hint that this was to be 
5 
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the view to be taken is to be found in Chief Justice 
Marshall's opinion in Brown vs. Maryland (12 Wheat. 
419), decided in 1827. The ^ rs t case, however, 
which definitely places the Supreme Court on record on 
this point is the Passenger Cases (7 How. 283), where 
the order of the court was that 

" It is the opinion of this court that the statute law of New York, 
by which the health commissioner of the city of New York is de- 
clared entitled to demand and receive, from the master of every ves- 
sel from a foreign port that should arrive in the port of said city, the 
sum of one dollar for each steerage passenger brought in such vessel, 
is repugnant to the Constitution and laws of the United States, and 
therefore void." 

This decision resembled the late decision in the Insu- 
lar cases in that while there was a decision there was 
no opinion, almost every member of the court writing 
his own opinion. Among the dissenting opinions is 
that of Chief Justice Taney, who denies that taxation is 
regulation, saying : 

" The taxing power of the state is restrained only where the tax is 
directly or indirectly a duty on imports or tonnage. And the case be- 
fore us is the first in which this power has been held to be still further 
abridged by mere affirmative grants of power to the general govern- 
ment. In my judgment this restriction on the power of the states is 
a new doctrine in opposition to the contemporaneous construction and 
the authority of adjudged cases. And if it is hereafter to be the law 
of this court, that the power to regulate commerce has abridged the 
taxing power of the states upon the vehicles or instruments of com- 
merce, I cannot foresee to what it may lead ; whether the same prohi- 
bition, upon the same principle, may not be carried out in respect to 
ship-owners and merchandise in a way seriously to impair the powers 
of taxation which have heretofore been exercised by the states. ' ' 

Notwithstanding the dissent from this position, the 
principle was upheld, and nothing is clearer at the 
present time than that taxation of commerce is regula- 
tion of commerce. 

It may, therefore, be said that before the question of 
the regulation of commerce among the states came up 
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for consideration, certain principles had been adopted 
by the Supreme Court with regard to that part of the 
clause which affected commerce with foreign nations. 
It was only natural, therefore, that when the matter of 
commerce among the several states did come up for con- 
sideration, the principles which had been applied to 
commerce with foreign nations should be applied to 
commerce among the several states, for the power with 
regard to both kinds of commerce was to be found in 
the same clause. At the same time it is well to remem- 
ber that, while the Constitution contains nothing further 
with regard to commerce among the several states, it 
does contain a number of provisions which positively 
prohibit action on the part of the states relative to com- 
merce with foreign nations. Thus the Constitution in 
article 1, section 10, forbids a state to enter into any 
treaty, alliance or confederation or agreement or compact 
with another state or with a foreign power, or, without 
consent of Congress, to lay any imposts or duties on the 
imports or exports, except what may be absolutely neces- 
sary for executing its inspection laws. 

It is thus seen that the views expressed with regard 
to the taxation of foreign commerce may have been in- 
fluenced not merely by the commerce clause, but as well 
by these other clauses of the Constitution. Indeed it is 
very evident that Chief Justice Marshall's opinion in 
Brozvn vs. Maryland must be read in the light of the 
prohibition placed upon the states to tax imports as well 
as in that of the commerce clause. 

But however that may be, certain principles which 
had been adopted with regard to commerce with foreign 
nations were actually later applied to commerce among 
the several states. These were, that the power of Con- 
gress to regulate was exclusive as to all matters which 
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admit of uniform regulation ; that, as to such matters, 
the inaction of Congress was to be regarded as an ex- 
pression of its will that there should be no regulation ; 
that, as to matters which do not admit of such uniform 
regulation, the states might act until Congress acted, 
and, finally, that taxation was regulation. 

What remained to be determined then was, what was 
commerce among the several states. It has already been 
said that in our early history there was no particular 
need of taxing such commerce. With, however, the 
development of great interstate transportation com- 
panies whose ownership was widely distributed among 
their security holders, there sprang into existence an 
immense amount of personal property which did not 
subject itself so readily to the taxing power of the state 
as had the tangible personal property which, prior to 
the development of corporate securities, had constituted 
a large, if not the largest, part of the personal property 
subject to taxation. Further, the development of indus- 
trial civilization imposed greater burdens upon the 
states, which, in order to protect the weaker classes of 
the community, had to extend their sphere of govern- 
mental activity. The growth of cities had the same 
effect. City government became necessarily more ex- 
pensive. The industrial states first attempted to solve 
this problem by assigning the real property taxes to the 
localities and by securing new state revenues from the 
various corporations which had sprung up and flourished 
through the grant to them of privileges by the states in 
which they conducted their operations. 

Pennsylvania seems to have taken the lead in this 
movement which began, roughly speaking, about 1870. 
No attempt will here be made to give an account of the 
movement. Lack of space forbids. All that can be said 



313] State Taxation of Interstate Commerce 69 

is that among other corporations the transportation cor- 
porations were subjected by the states to various forms 
of taxation, which resulted in a vast amount of litigation 
before the Supreme Court. This body has not always 
been consistent in the opinions which have been officially 
expressed by its representatives. At the same time its 
decisions are, it is believed, with very few exceptions 
susceptible of reconciliation, if attention is directed to 
the exact facts of the cases rather than to the expres- 
sions of opinion on the part of the judges. The result 
of these decisions is somewhat as follows : 

First. License taxes imposed upon commercial houses 
of other states or on corporations engaged in interstate 
commerce for the privilege of selling within the state 
goods to be brought from other states or of conducting 
a business which transcends state lines are forbidden. 
The following license taxes have been held to be im- 
proper. (1) License taxes to sell in the state goods of 
foreign origin, imposed on the seller because of the 
foreign origin of the goods ; (2) license taxes imposed 
upon drummers who come into the state to solicit orders 
for a foreign house, where the goods ordered are outside 
of the state at the time of the sale ; (3) license taxes im- 
posed upon telegraph or transportation companies for 
the privilege of sending messages outside of the state, or 
for shipping goods out of the state. (See Welton vs. 
Missouri, 91, U. S. 275 ; Robbins vs. Shelby County, 
120 U. S. 489 ; Telegraph Co. vs. Texas, 105 U. S. 460 ; 
Leloup vs. Port of Mobile, 127 U. S. 640; Norfolk & 
Western Ry. Co., vs. Pennsylvania, 136 U. S. 114). 

Second. Taxation of the objects of interstate com- 
merce, that is, objects which are being transported from 
any point not within the state to another point not within 
the state, or from a point within the state to a point not 
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within the state or vice versa, is a regulation of inter- 
state commerce and therefore prohibited [State Freight 
Tax, 15 Wall. 232). 

Third. Taxes imposed upon the gross receipts of a 
corporation, where such receipts include receipts from 
interstate commerce as above denned, are justifiable only 
where the receipts taxed are not entirely derived from 
interstate commerce, and where the corporation is a 
domestic corporation, that is, a corporation of the taxing 
state. Where the receipts of a domestic corporation are 
not derived entirely from interstate commerce, its gross 
receipts may be made the measure of a tax, which is 
regarded as a tax upon its franchise. This franchise is 
considered by the courts as subject to the jurisdiction of 
the state, because it is granted by the state. [Railway 
Gross Receipts Tax case, 15 Wall. 284; Philadelphia & 
Southern Steamship Co. vs. Pennsylvania, 122 U. S. 
326; Fargo vs. Michigan, 122 U. S. 326; Ratterman 
vs. Western Union Telegraph Co., 127 U. S. 411 ; Maine 
vs. Grand. Trunk Railway Co., 142 U. S. 217). 

These rules, effectively precluded the states from 
taxing the right to carry on interstate commerce, the 
objects of interstate commerce and the receipts from 
interstate commerce except in the one case that the cor- 
poration whose receipts were taxed was a domestic 
corporation and those receipts were derived only par- 
tially from interstate commerce. The states may there- 
fore be said to have failed pretty nearly all along the 
line in their attempts to tax corporations engaged in inter- 
state commerce, where the tax was attempted to be levied 
on that commerce. The states, however, were not daunted 
by this failure, but started on a new line about the year 
1880. 
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In the great case of McCullough vs. Maryland (4 
Wheat. 316), in which it was decided that the states 
could not tax the operations of an instrumentality of 
the United States government, Chief Justice Marshall 
had said : 

" This opinion does not deprive the States of any resources which 
they originally possessed. It does not extend to a tax paid by the real 
property of the bank, in common with the other real property within 
the State, nor to a tax imposed-! on the interest which the citizens of 
Maryland may hold in this institution, in common with other property 
of the same description throughout the State. But this is a tax on 
the operations of an instrument employed by the government of the 
Union to carry its powers into execution. Such a tax must be uncon- 
stitutional." 

When the transcontinental railway corporations re- 
sisted state taxation on their property on the ground 
that they were agencies of the United States govern- 
ment, the Supreme Court applied the exception made 
by Chief Justice Marshall and upheld the right of 
the states to levy these taxes. ( Thomson & Pacific Rail- 
road Co., 9 Wall. 579 ; Railroad Co. vs. Peniston 18 
Wall. 5). 

In the meantime the states had gradually adopted the 
view that railway property was to be assessed as rail- 
way property and not as so much land, with the rails, 
ties and so on annexed to it. Such a method of assess- 
ment was upheld by the Supreme Court in the State 
Railroad Tax cases (93 U. S. 575). The states soon 
saw that if they could extend this principle somewhat 
they could arrive at the same result which they had 
tried to reach when they began the movement to which 
reference has been made. 

One of the first important cases which upheld the 
states in their action was the Western Union Tele- 
graph Co. vs. Massachusetts (125 U. S. 530), decided 
in 1887. Here it was held proper for the state to tax 
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that proportion of the valued capital stock of the 
company which the number of miles of telegraph line 
operated by such company in Massachusetts bore to the 
total number of miles operated by the company. This 
method was soon applied to other corporations doing 
an interstate business, particularly the railways (see the 
C. C. C. & St. Louis P'y Co. vs. Backus, 154 U. S. 
439), and the express companies. The extreme point 
to which this unit of value theory, as it came to be 
called, was carried is seen in the Express Company 
cases (165 U. S. 194), decided in 1896. In these cases 
the only property possessed by the companies subject to 
the tax consisted of property similar to that possessed 
by ordinary citizens of the state, that is, horses, wagons, 
safes, pouches, office furniture and so on, but the Su- 
preme Court, in a decision from which four of the nine 
judges dissented, held that this property might be given 
a value which was to be based almost exclusively upon 
the receipts which its use by the company secured, with 
the result that property of an actual taxable value, 
when considered apart from the business in which it 
was used, of less than $70,000 was assessed at more 
than $500,000. 

The theory of the situs of the property, which must 
be within the state in order that the state might have 
jurisdiction to tax, was stretched in other cases almost 
as far as the power of the state to tax the property of 
the agents of interstate commerce was extended in the 
Express Company cases. This comes out most clearly 
in the Pullman Company cases. The Supreme Court 
had held under its theory of license taxes that a specific 
tax on the cars of a foreign corporation cannot be im- 
posed for the privilege of engaging in interstate com- 
merce (Pickard vs. Pullman Southern Car Co. 117 
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U. S. 34). The state of Pennsylvania, however, ad- 
vanced the theory that while the specific cars' of a 
foreign corporation cannot be said to be within the 
state where such cars are merely running through the 
state, at the same time, since there is always a certain 
number of cars within the state, the state may tax that 
proportion of the capital stock of the corporation which 
the miles run by the company's cars within the state 
bear to the total number of miles run by the cars in 
the country as a whole. This view received the ap- 
proval of the Supreme Court. {Picllman Palace Car 
Co. vs. Pennsylvania, 141 U. S. 18). 

We may say, therefore, 1st, that the fact that a trans- 
portation company has, at all times, some property 
within a state, is sufficient to give such state jurisdic- 
tion for taxation, and, 2d, that such property may be 
assessed, not as ordinary property, in the state, in ac- 
cordance with its value as an item of such property, 
but as a part of a whole, whose value is determined by 
the receipts from operations of that whole, notwith- 
standing those operations are operations of interstate 
commerce. This is really the principle at the basis of 
the unit of value doctrine. It is not in accordance with 
the distinction made by Chief Justice Marshall in 
McCullough vs. Maryland, on which the right to tax 
the property of agencies of interstate commerce is 
based, and it results, however we may attempt to cloak 
it in fanciful distinctions, in a taxation of interstate 
commerce. 

The question may well be asked, then, what ad- 
vantages have been secured by this circuitous method 
of recognizing that the states may tax interstate com- 
merce. It is certainly no less dangerous to the com- 
mercial unity of the United States which the Consti- 
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tution attempted to ensure, that the states should tax 
the value of the property of interstate corporations, esti- 
mated in terms of the receipts from interstate commerce, 
than that they should tax the receipts themselves, or even 
the objects of interstate commerce. Why is it that the 
Supreme Court has thus practically reversed its policy? 
Why, but because, as Chief Justice Taney intimated in 
in his opinion in the Passenger cases already referred 
to, the restriction of the power of the states, as it has 
been interpreted, has too seriously impaired " the 
powers of taxation which have heretofore been exer- 
cised by the states." 

This fear that the taxing power of the states would 
be too greatly impaired has been voiced by many of the 
judges, but they have been led to adopt the principles 
which they have enunciated, by the fear that if they 
recognized the power to tax interstate commerce as be- 
longing to the states, it could be made use of to destroy 
our commercial unity. For the power to tax is the 
power to destroy, as Chief Justice Marshall said in Mc- 
Cullough vs. Maryland. This fear has been expressed 
many times. Thus in the State Freight Tax cases (15 
Wall. 232), Mr. Justice Strong says : 

" The legislature of Pennsylvania has in effect declared that every 
ton of freight taken up within the State and carried out, or taken up 
in other States and brought within her limits, shall pay a specified 
tax. The payment of that tax is a condition, upon which is made de- 
pendent the prosecution of this branch of commerce. And as there 
is no limit to the rate of taxation she may impose, if she can tax at 
all, it is obvious the condition may be made so onerous that an inter- 
change of commodities with other States wovdd be rendered impossi- 
ble. . . It is of national importance that over that subject (that is, 
interstate commerce) there should be but one regulating power, for if 
one state can directly tax persons or property passing through it, or 
tax them indirectly by levying a tax upon their transportation, every 
other may, and thus commercial intercourse between States remote 
from each other may be destroyed. The produce of Western States 
may thus be effectually excluded from Eastern markets, for though it 
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might bear the imposition of a single tax, it would be crushed under 
the load of many. It was to guard against the possibility of such 
commercial embarrassments, no doubt, that the power of regulating 
commerce among the States was conferred upon the Federal govern- 
ment." 

Again, in the case of Welton vs. Missouri, (91 U. S. 
275), Mr. Justice Field says : 

" The power of the state to exact a license tax of any amount being 
admitted, no authority would remain in the United States or in this 
court, to control its action, however unreasonable or oppressive." 

Is there now no way of reconciling these two deside- 
rata, that is, an ample taxing power in the states and 
an absolutely secure commercial unity for the entire 
country ? Certainly the present solution of. the question 
does not ensure such a unity, for the states may at any 
time they see fit increase their exactions, and unless the 
Supreme Court changes its rule, no Federal authority 
can intervene to protect interstate commerce. If, on the 
other hand, the Supreme Court does change its rule, 
while our commercial unity will be protected the taxing 
power of the states will be too greatly impaired. The 
mere statement of the question would seem to suggest 
its answer. This is the recognition of a right on the 
part of the states to tax interstate commerce, the exer- 
cise of which should be limited by Congress. Is, now, 
such a. ..solution of the question constitutional ? At first 
blush one is apt to say " no," but a further investigation 
of the subject is calculated, it is believed, to cause 
doubts to arise as to whether " no " is the right answer. 
It is to be noticed that the states are not expressly for- 
bidden by the Constitution to regulate or tax interstate 
commerce, as they are expressly forbidden to levy taxes 
on imports or exports. Therefore, the taxation of inter- 
state commerce by the states is improper only so far as 
it is within the state regulation of such commerce, which 
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is forbidden by the Supreme Court in its interpretation 
of the commerce clause of the Constitution. But we 
have seen that state regulation of such commerce is for- 
bidden, except as to such local matters as pilot regula- 
tion, and that taxation is regulation. Must we, then, 
conclude that state taxation of interstate commerce is, in 
all cases, improper? 

Not if we bear in mind the old maxim of the law 
which says that when the reason for a rule ceases the 
rule itself ceases. What, now, is the reason for the rule 
that state taxation is regulation ? Is it not, as has 
already been intimated, that the power to tax is not sub- 
ject to judicial limitation, but, if recognized, may be 
exercised to any extent ? This is what the Supreme 
Court has said on several occasions. If, now, we can 
find a method by means of which the exercise of this 
power by the states can be limited by Congress, is it not 
natural to suppose that the objections of the Supreme 
Court to state taxation of interstate commerce will be 
removed? Several constitutional objections to such a 
solution of the question at once present themselves. It 
will be said that if the states possess the power, Con- 
gress has no constitutional authority to limit their exer- 
cise of it, and on the other hand, that if the states do 
not possess the power Congress may not delegate it to 
them. Is it, however, necessary to concede that con- 
gressional limitation of state taxation is either a limita- 
tion of the power of the states to tax or a delegation to 
the states of a power which they otherwise would not 
possess? The attempt will be made to show that an 
act of Congress could be framed which would not be 
open to either of these objections. 

Suppose Congress should frame an act which should 
provide a method of state taxation of interstate com- 
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merce, to go into effect in any state if that state should 
adopt the act of Congress. Such an act might be justi- 
fied on either one of two theories ; first, the adoption by 
Congress of a state law ; second, the passage of legisla- 
tion by Congress to take effect on the happening of a 
future event. L,et us see now whether either or both of 
these methods has received the approval of the Supreme 
Court. 

The first case decided by that body which has a bear- 
ing on the theory that Congress may adopt a state law 
is the case of Cooley vs. Port Wardens, already referred 
to. The opinion in this case would seem to show, how- 
ever, that the Supreme Court has repudiated the idea 
that Congress can provide for the adoption by it of 
legislation to be passed in the future by the states. In 
order to uphold the state statute the court was driven to 
take the position that the power to regulate commerce 
is exclusive in Congress only as to subjects which are 
" in their nature national or admit only of one uniform 
system or plan of regulation," and that as to local 
matters the states may act until Congress acts. At the 
same time it is to be remembered that the court did not 
declare the act of Congress unconstitutional and also 
upheld the law of the state passed after the act of Con- 
gress. A careful search through the reports has re- 
vealed no other decision on this point until we come to 
the year 1890, when the case of In re Rahrer (140 U. S. 
545) came before the court. This case brought up for 
consideration an act of Congress known as the Wilson 
Bill. This provided 

"That all fermented, distilled or other intoxicating liquors trans- 
ported into any state or territory, or remaining therein for use, con- 
sumption, sale, or storage therein, shall, upon arrival in such state or 
territory, be subject to the operation and effect of the laws of such 
state or territory, enacted in the exercise of its police powers, to 
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the same extent and in the same manner as though such liquors or 
liquids had been produced in such state or territory, and shall not be 
exempt therefrom by reason of being introduced therein in original 
packages or otherwise. ' ' 

The purpose of this bill was to overcome the effect of 
the decision of the Supreme Court in the case of Leisy 
vs. Hardin (135 U. S. roo), which had held that liquors 
in the original package in the hands of the person bring- 
ing them into the state would not be subject to the police 
power of the state. The court upheld the law of Con- 
gress and affirmed the conviction of a person selling 
liquor in the original package which he had brought 
from another state, contrary to the law of the state of 
Kansas. In the course of the opinion Mr. Chief Justice 
Fuller denies that such an act is a delegation of power 
to the state, saying, 

" Congress did not use terms of permission to the state to act, but 
simply removed an impediment to the enforcement of the state laws 
in respect to imported packages in their original condition, created 
by the absence of a specific utterance on its part. It imparted no 
power to the state not then possessed, but allowed imported property 
to fall at once upon arrival within the local jurisdiction. " 

Again he says : 

" No reason is perceived why, if Congress chooses to provide that 
certain designated subjects of interstate commerce shall be governed 
hy a rule which divests them of that character at an earlier period of 
time than would otherwise be the case, it is not within its competency 
to do so. 

" The differences of opinion which have existed in this tribunal in 
many leading cases upon this subject, have arisen, not from a denial 
of the power of Congress, when exercised, but upon the question 
whether the inaction of Congress was in itself equivalent to the affirm- 
ative interposition of a bar to the operation of an undisputed power 
possessed by the states. 

" We recall no decision giving color to the idea that when Congress 
acted its action would be less potent than when it kept silent. 

" The framers of the Constitution never intended that the legisla- 
tive power of the nation should find itself incapable of disposing of a 
subject matter specifically committed to its charge. The manner of 
that disposition brought into determination upon this record involves 
no ground for adjudging the act of Congress inoperative and void." 
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Three Justices, namely. Harlan, Gray and Brewer 
did not, indeed, concur in all the reasoning of the 
opinion of the court, but they wrote no dissenting 
opinion. The decision was therefore a unanimous 
decision of the court. 

It is true that the act of Congress considered in this 
case was passed after the law of Kansas was adopted, but 
this fact is made no account of by the Supreme Court, 
which bases its decision upon general principles. It may, 
therefore, be said that there is ground for believing that 
Congress has the power in certain cases to adopt either 
existing or future state legislation as its own. 

But even if it is not believed that the decisions 
referred to go to the extent of recognizing the power of 
Congress to adopt future state legislation, the acceptance 
of such a principle is not necessary to the validity of the 
plan for Congressional action, which has been proposed. 
For what this plan involves is the preparation of a com- 
plete system of taxation by Congress, which shall take 
effect in a particular state on the adoption of it by such 
state. Such a power is clearly distinguished by the 
Supreme Court from the power of delegating functions 
of government. Thus, it has been decided in the case 
of Field vs. Clark (143 U. S. 649), which upheld the 
reciprocity provision of the Tariff act of 1890, that Con- 
gress might give to the President the power, in given 
conditions, the existence of which he was to determine, 
to strike articles from the free list, provided by the 
tariff, in which case certain rates of duty provided for as 
well in the act of Congress, were to be levied. The 
Supreme Court held that this was not a delegation of 
legislative power by Congress to the President and was 
perfectly constitutional. Such also has been the effect 
of the decisions in many of the state courts relative to 
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the constitutionality of various local option laws, adopted 
by many of the states, which make the going into effect 
of a law prohibiting the sale of liquor in a particular 
locality dependent upon the vote of the people of that 
locality. 

What difference is there then between providing for 
the going into effect under special conditions, to be de- 
termined by the President, and providing for the going 
into effect in a particular state of a law of Congress, in 
case the state legislature shall come to the determination 
that the going into effect of such a law is expedient. 
Of course such a law would be improper relative to 
foreign commerce, for the states are expressly forbidden 
to impose duties upon exports or imports. But in the 
case of interstate commerce, all the Constitution says 
is that Congress shall have power to regulate, and such 
action of Congress as has been proposed would not 
cease to be regulation by Congress because it was pro- 
vided that it should go into effect in any state only 
when such state should decide to put it into effect. 

In addition to the decisions mentioned, there are a 
number of other decisions which have upheld acts of 
Congress similar to the one proposed. Thus, soon after 
the establishment of the national banking system, it 
was provided by Congress that the shares of the national 
banks might be taxed by the states in the hands of 
shareholders, as personal property, subject to specific 
limitations. It was objected to this that it was an at- 
tempt on the part of Congress to delegate power to the 
states, but the Supreme Court held {Van Allen vs. As- 
sessors, 3 Wall. 573) that the act of Congress was not a 
delegation of legislative power to the states. The opin- 
ion upholds this legislation, it is true, on the theory on 
which pilot regulations by the states have been upheld. 
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The fact remains, however, that the Supreme Court, in 
the case mentioned, upheld an act of Congress which 
went into force in a state only as a result of action on 
the part of the state. (See also Tappan vs. Merchants 
Bank, 19 Wall. 490). 

Another similar instance of an act of Congress con- 
trolling the legislation of the states is to be found in 
the United States Revised Statutes, which, as interpreted 
by the Supreme Court, fixed the situs for purposes of 
state taxation of vessels registered with the United 
States. The Supreme Court has held that the situs of 
this class of property is the home port and that the 
states may not change it. (See Hays vs. Pacific Mail 
S. S. Co. 17 How. 596 ; Morgan vs. Parham, 16 Wall. 

47 1 )- 

It will thus be seen that an act of Congress which 

should provide a system of state taxation of interstate 
commerce to go into effect in any state in case of affirma- 
tive action on the part of such state would have con- 
siderable precedent in favor of its constitutionality. 

The only remaining question to be asked is, would 
Congress have the power to prevent the states from 
adopting some other system than the one provided? 
This question is one of more difficulty. Unless the Su- 
preme Court abandons the unit of value rule, it is hardly 
conceivable that Congress could prevent the states from 
taxing these interstate commerce corporations according 
to that theory. But it is to be remembered that this 
rule was adopted by a divided court. In the Express 
Company cases, in which the extreme position of the 
court was taken, four of the nine judges dissented on the 
ground that the tax imposed was really on interstate 
commerce. There is reason to expect, therefore, that 
6 



82 American Economic Association [326 

the Supreme Court may modify, if not reverse, its deci- 
sion. If it does and adopts the rule that taxation by the 
state of property belonging to corporations engaged in 
interstate commerce is the taxation of interstate com- 
merce, where the value of such property for the purposes 
of taxation is reached from a consideration of the receipts 
obtained from its use as an instrument of interstate com- 
merce, the answer to the question which has been put 
will be much easier. Indeed, we already have a num- 
ber of decisions which indicate the probable attitude 
which the Supreme Court would take. In the Bank 
Tax cases, already cited, that body held an act of the 
state of New York imposing a tax on national bank 
shares invalid because it did not provide that such shares 
should be taxed at the same rate as other moneyed cap- 
ital, as required by the act of Congress authorizing the 
states to tax such shares. Besides this case, there are 
a number of cases preventing states from assessing such 
shares at a higher ratio of their true value than other 
personal property on the same roll {Pelton vs. Bank, 
101 U. S. 143), or from refusing to the individual holder 
of such shares the right to deduct his debts from the 
assessment on his shares, where this privilege was given 
to the holders of other personal property liable to taxa- 
tion (Boyer vs. Boyer, 113 U. S. 689.) 

Finally, in a very recent case (Owensboro National 
Bank vs. Owensboro, 173 U. S. 664), decided in 1898, 
the Supreme Court has held that the states may not tax 
national banks except in the way provided by Congress. 
Mr. Justice White says : 

" The tax then, as defined in the law, as interpreted by the Court of 
Appeals of Kentucky, and by this court in the opinions from which we 
have excerpted, is a tax nominally on the franchise of the corpora- 
tion, but in reality a tax on all the intangible property of the corpora- 
tion. The proposition then comes to this : Nothing but the shares of 
stock in the hands of shareholders of a national bank can be taxed, 
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except the real estate of the bank. The taxes which are here resisted 
are not taxes levied upon the shares of stock in the names of the 
shareholders, but are taxes levied on the franchise or intangible tirop- 
erty of the corporation. Thus, bringing the two conclusions together, 
there would seem to be no escape in reason from the proposition that 
the taxing law of the State of Kentucky is beyond the authority con- 
ferred by the act of Congress, and is therefore void for repugnancy to 
such act." 

Again he says : 

" It follows then necessarily from these conclusions that the res- 
pective states would be wholly without power to levy any tax, either 
direct or indirect, upon the national banks, their property, assets or 
franchises, were it not for the permissive legislation of Congress. . . 
This section, then, of the Revised Statutes is the measure of the pow- 
er of a state to tax national banks, their property or their franchises. 
. . . Any state tax, therefore, which is in excess of and not in 
conformity to these requirements is void." 

It will be observed that in this case the Supreme 
Court abandons (there is no dissent from the judgment 
or opinion) the position taken in the Bank Tax cases, 
that the power to tax national banks is concurrent, but 
definitely puts itself on the ground that the states have 
no power to tax national banks in any way unless 
authorized by Congress, and that if they tax such in- 
stitutions they must tax them in the way, and only in 
the way so authorized. In another and earlier case 
{Mercantile National Bank vs. Mayor, 121 U. S. 138), 
decided in 1886, the Supreme Court gives its concep- 
tion of the reasons which actuated Congress in passing 
the act permitting the taxation of national banks. Mr- 
Justice Matthews says : 

" The key to the proper interpretation of the act of Congress is its 
policy and purpose. The object of the law was to establish a system 
of national banking institutions, in order to provide a uniform and 
secure currency for the people and to facilitate the operations of the 
Treasury of the United States. The capital of each of the banks in 
this system was to be furnished entirely by private individuals ; but, 
for the protection of the government and the people, it was required 
that this capital, so far as it was the security for its circulating notes, 
should be invested in the bonds of the United States. These bonds 
were not subjects of taxation ; and neither the banks themselves, nor 
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their capital, however invested, nor the shares of stock therein held 
by individuals, could be taxed by the states in which they were lo- 
cated without the consent of Congress, being exempted from the power 
of the states in this respect, because these banks were means and 
agencies established by Congress in execution of the powers of the 
government of the United States. It was deemed consistent, how- 
ever, with these national uses, and otherwise expedient, to grant to 
the states the authority to tax them within the limits of a rule pre- 
scribed by the law. In fixing those limits it became necessary to pro- 
hibit the states from imposing such a burden as would prevent the 
capital of individuals from freely seeking investment in institutions 
which it was the express object of the law to establish and promote. 
The business of banking, including all the operations which distin- 
guish it might be carried on under state laws, either by corporations 
or by private persons, and capital in the form of money might be in- 
vested and employed by individual citizens in many single and sep- 
arate operations forming substantial parts of the business of banking. 
A tax upon the money of individuals, invested in the form of stock 
in national banks, would diminish their value as an investment and 
drive the capital so invested from this employment, if at the same 
time similar investments and similar employments under the authority 
of state laws were exempt from an equal burden. The main purpose, 
therefore, of Congress, in fixing limits to state taxation on invest- 
ments in the shares of national banks, was to render it impossible for 
the state, in levying such a tax, to create and foster an unequal and 
unfriendly competition, by favoring institutions and investments of a 
similar character. The language of the act of Congress is to be read 
in the light of this policy." 

What rules of law now are we to gather from this 
rather tedious collection of excerpts from the decisions, 
as to the power of Congress to authorize the states to 
levy taxes on interstate commerce according to some 
system which it itself provides ? 

We may say, 1st, that the Constitution itself does not 
expressly forbid the states to tax interstate commerce 
but merely confides its regulation to Congress, 2nd, 
recognizing that the power of Congress is exclusive and 
that the inaction of Congress is the expression of its 
will that there shall be no regulation, and therefore, no 
taxation of interstate commerce, we must admit at the 
same time that Congress may regulate it and thereby 
provide for its taxation by formulating a system which 
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is to go into effect in case of affirmative action by the 
states, and jrd, that if the Supreme Court reverses or 
seriously modifies the unit of value rule, which it has 
laid down, particularly in the Express Company cases, 
Congress may not only authorize the states in this way 
to tax interstate commerce, but also may prevent their 
imposing taxes on what is really interstate commerce in 
any other way than the one authorized. 

If this is the law, the way is really open for a com- 
paratively uniform method of state taxation of interstate 
commerce throughout the United States. It may per- 
haps be inexpedient for the states that such a plan be 
adopted. It may be that through the tax on the gross 
receipts of domestic corporations, where such receipts 
are derived only partially from interstate commerce and 
the tax on the property of all other corporations, assessed 
according to the unit of value rule, the states may be 
able to secure all the revenue they desired, and that 
such taxes satisfy the standards adopted by those expert 
in the economics of taxation. If that be the case, what 
has been said is naturally rather flat, stale and unprofita- 
ble. If, on the other hand, existing conditions are not 
satisfactory from the point of view of state revenue or 
from that of the commercial unity of the country or 
from the point of view of the economics of taxation, it 
behooves those interested in securing a scientific adjust- 
ment of these rather complex relations to bestir them- 
selves and secure from Congress an act which will 
secure the desired result. 

It has been the purpose of this paper, however imper- 
fectly fulfilled, to point the way in which this may be 
done and to state the reasons for the belief that this way 
is not contrary to the provisions of the United States 
Constitution. 



